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How can we expect the historically biased attitudes regarding women 
and their role in the workplace to change if we do not challenge the 
widespread disrespect for women and the assumption that they naturally 
should play a subservient role to dominant males in so many other 
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To understand the magnitude of the problem, it might be useful to be reminded of the 
unpleasant (worldwide) facts about 
gender which were confirmed in the 
UN 2012 Gender Report. It found that 
women:
• perform 66% of the world’s work; 
• produce 50% of the world’s food;
• earn 10% of the income; and 
• own 1% of the property in the 
world. 
The Constitution of the Republic 
of South Africa, 1996, commits the 
state to achieve gender equality. 
The Constitution expresses the type 
of society it wishes to create, and 
that society is based on equality and 
democracy. (Currie and De Waal, 
The Bill of Rights Handbook) Gender 
equality is one of the rights guaranteed 
under the Constitution; it forms part of 
the country’s integral system of human 
rights intended to ensure equality for 
all citizens. Equality is on its own a wide 
and problematic term to interpret, 
hence our courts decide each case on 
its merits.
The present democratic 
dispensation seeks to provide 
women with equal employment 
opportunities. However, women are 
still disadvantaged in the workplace 
because of the historic imbalances 
of the past, a lack of commitment in 
redressing power imbalances and 
giving women more autonomy to 
occupy managerial positions and a 
lack of programmes and funding for 
women’s empowerment to acquire 
skills. (Duff-McCall and Schweinle, 
Leadership and Women, 2008)
Affirmative action measures are 
an integral part of a programme to 
promote the achievement of equality 
which is defined in the Constitution 
to include the full and equal 
enjoyment of all rights and freedoms. 
The Constitutional Court has even 
suggested that such measures are 
not only permissive but obligatory. 
(National Coalition for Gay and Lesbian 
Equality and Another v Minister of 
Justice and Others (1998) This basically 
means that the state is mandated to 
promote equality, and at the same 
time guard against discrimination on 
the basis of class, gender and sexual 
orientation. 
Constitutional and Legislative 
Framework
The Constitution is the supreme law 
of the country and any law or conduct 
inconsistent with it is invalid. One of 
the founding values of the Constitution 
is the achievement of equality. This 
founding value reaffirms South Africa’s 
determination to build an equal and 
democratic state. In addition, the 
state is mandated to respect, protect, 
promote and fulfill the rights in the Bill 
of Rights. This obligation imposed by 
the Constitution must be fulfilled.
In this respect the Constitutional 
Court has handed down a number 
of judgements that have affirmed 
women’s rights. (South African History 
on Line) These include judgements in 
favour of married women who had 
previously been excluded from claiming 
some or all benefits from life insurance 
policies (Brink v Kitshoff, 1996), a 
ruling that the state was obliged to 
prevent gender-based discrimination 
and to protect the dignity, freedom 
and security of women. (Carmichele v 
Minister of Safety and Security, 2003) 
This constitutional provision has 
not yet been fully achieved. Equality 
in the workplace appears to be largely 
a concept on paper with little impact 
on women's realities. Besides the 
Constitution, there are other legislative 
measures put in place to promote 
women’s emancipation. This legislation 
includes the Labour Relations Act 66 of 
1995 (LRA), the Basic Conditions of 
Employment Act 75 of 1997 (BCEA), 
and the Employment Equity Act 55 of 
1998 (EEA). These provide the basis for 
the advancement of women to achieve 
gender equality in employment. 
The LRA promotes gender equality 
in the workplace as it states (amongst 
other things) that the dismissal of a 
worker on the basis of pregnancy or 
any reason relating to pregnancy is 
automatically unfair. 
The Basic Conditions of Employment 
Act provides that every female employee 
who works for more than 24 hours per 
month for an employer has a right to 
four consecutive months of unpaid 
maternity leave as well as job security 
and that she is guaranteed the right to 
return to her job in the same workplace. 
The Employment Equity Act 55 of 
1998
The Employment Equity Act was 
enacted to achieve equity in the 
workplace.  The EEA not only aims 
at protecting employees against 
unfair discrimination but also aims 
at enhancing and developing those 
who were previously disadvantaged, 
referred to as designated groups, (in 
the context of this article: women). The 
EEA is a measure taken by the state in 
recognition and acknowledgement of 
the equality clause. The fact that men 
are often assumed to be more suitable 
to handle managerial positions is 
inconsistent with the EEA as well as of 
basic human rights.
As part of its aims, the EEA seeks 
to ensure equal representation in 
the workplace. The EEA obliges the 
employer to prepare and implement 
an Employment Equity Plan. This plan 
must provide for affirmative measures 
to achieve equality in the workplace. 
A case in point is Naidoo v Minister 
of Safety and Security (2013) where the 
applicant, Naidoo, an Indian female, 
applied for a senior position as Cluster 
Commander with the South African 
Police Services. The applicant was 
placed second on the shortlist and the 
candidate that scored the highest results 
was recommended for another post. 
As a result, Naidoo was automatically 
placed first on the shortlist. The South 
African Police Services appointed an 
African male who scored the fourth 
highest result, with the view that his 
appointment would address the under-
representation of Africans. In this 
particular case, the South African Police 
Services had designed an employment 
equity plan that was not promoting 
equal representation in the workplace. 
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The South African Police Services was 
ordered to promote Naidoo and the 
court found that she was discriminated 
against on the basis of gender. 
The Application and Compliance of 
the Employment Equity Act
The EEA seeks to make employers 
comply, with an attempt to advance 
the interests of the designated groups. 
The Act, through a labour inspector, 
imposes a duty to designated employers 
to undertake, in writing, to comply 
with the EEA, and to prepare and 
implement its employment equity plan. 
The EEA commands that an analysis be 
conducted for purpose of determining 
the degree of under-representation 
of people from designated groups 
in various levels of that employer’s 
workplace. In the event there is under-
representation of a designated group, 
the employer should come up with 
goals and strategies intended to achieve 
equity within that particular workplace. 
This shows that the EEA aims to identify 
the statistics of representation in the 
workplace and ultimately imposes 
a duty on designated employers to 
come up with strategies to increase the 
representation of designated groups.
The EEA further provides that if a 
designated employer fails to undertake 
to comply, a labour inspector may issue 
a compliance order. This shows that the 
EEA has relevant provisions to tackle 
gender inequality in the workplace. It 
also makes a provision that designated 
employers may be fined in terms of 
schedule 1 for failure to comply. If one 
reads through the EEA, it becomes clear 
that the key challenge in advancing 
gender equality in the workplace is 
not the lack of relevant laws but rather 
the lack of effective implementation 
of these laws; lack of monitoring and 
application of sanctions in cases of poor 
compliance or none at all.
Contemporary Gender 
Representation in the Workplace
There is an alarming gap between 
men and women representation in 
the workplace regardless of the equal 
availability of job opportunities or 
the actual equal treatment within 
the workplace. The 2013 global 
entrepreneurship monitor for South 
Africa report shows that there is 
a gap between men and women 
entrepreneurs. (Salt 2014 www.
hrpulse.co.za) The statistics showed 
that in 2013, 58% of entrepreneurs in 
South Africa were men, compared to 
42% who were women.
It appears that the EEA is not 
consistently and completely complied 
with. In the case of Mgolozeli v 
Gauteng Department of Finance 
(2015), an employer had failed to 
draft an employment equity plan but 
had implemented internal policies 
advancing female representation. 
An applicant argued that he was 
denied a position after he had been 
recommended for it by the interview 
panel and the position was given to a 
woman. This is because the employer 
had an internal policy targeting a 
50% women representation in senior 
management positions and it was 
argued that hiring the applicant would 
not have promoted this objective. 
Nonetheless, the court held that the 
employer’s measures were contrary to 
the requirements of the EEA and the 
Constitution. As a result, it could not 
be a lawful discrimination against the 
applicant. This decision of the court 
implies that employers must prepare 
equity plans, and they must do so 
within the borders of the Constitution.
Positive decisions by the courts 
which uphold the rights of women 
in and out of the workplace should 
encourage people to use the courts and 
seek assistance when they find that they 
are being discriminated against. There 
are many Non-Profit Organisations, 
civil society organisations as well 
as government and private sector 
initiatives which support individuals 
in the struggle for gender and other 
forms of equity. Change is slow, 
and the all-round struggle to ensure 
equality in the workplace and for 
enhancing women entrepreneurs and 
representation at senior management 
positions in the private sector has to be 
intensified.
Statistics also give an indication 
that the pace of equitable female 
representation is very slow and one 
reason for this is poor compliance. 
Employment equity reports indicate 
that there is a continued reluctance 
to advance gender transformation 
in the workplace. The trends in the 
2014/2015 report remain relatively 
unchanged. The Acting Chairperson 
of the commission indicated in her 
foreword that the representation of 
designated groups was 2.9% in 2010, 
and there was a slight increase to 
3.4 % in 2014. These figures clearly 
demonstrate a very slow pace towards 
the ultimate goal of achieving equal 
representation in the workplace. 
The difference in terms of 
compliance relating to race equity 
between the private and public sectors, 
as released in the in the 17th Annual 
Employment Equity Report (2017) is 
striking, with white people occupying 
72% of top positions in the former, and 
black people occupying 73.2% in the 
latter. This latest report has resulted in 
192 non-compliant companies being 
referred for prosecution. 
The 14th Commission for 
Employment Equity pointed out 
that female representation in top 
management was 14.0% in 2003 and 
increased to 20.6% in 2013. In 2007 
female representation was 20.6% and 
then it decreased to 18.4% in the year 
2009 and 19.0 in 2011 until it took a 
turn back to 20.6 in 2013. In addition, 
the 15th Commission for Employment 
Equity states that female representation 
is 20.8% which means that the increase 
was only 0.2% over two years. 
Although South Africa has a 
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‘balanced’ representation in the 
National Assembly, the case is not the 
same in general government spheres and 
the private sector. The EEA introduced 
affirmative action measures. The ANC 
chose to introduce an affirmative action 
policy in selecting MPs and cabinet 
members, which resulted in an increase 
of women representation in the 
National Assembly. Today, the figure 
for all women in Parliament stands at 44 
per cent, while 42 per cent of cabinet 
members are women. This places South 
Africa’s legislature and cabinet among 
the top ten most representative in the 
world.  However, not all political parties 
followed suit, and neither did the 
private sector. 
After 22 years of democracy, only 
between 21 per cent and 23 per cent of 
economic decision-making positions are 
occupied by women, and women make 
up only four per cent of CEOs of private 
companies. (Hills 2015) It is against this 
background that one can conclude that 
it has not really been 21 years of gender 
transformation, but rather 22 years 
towards gender transformation.
Reports Analysis 
The South African Human Rights 
Commission (SAHRC) report reflects 
that despite the enactment of various 
laws intended to promote gender 
equity in the workplace, the progress 
continues to be unsatisfactory. The 
Commission for Gender Equality also 
points out that the findings of public 
hearings on the implementation and 
compliance of the provisions of the EEA 
are that this remains unsatisfactory. 
Further, the SAHRC report 
recommends that there is a need 
to strengthen the monitoring of 
compliance with the provisions of the 
EEA and more emphasis must be put 
on sanctions for non-compliance. The 
Human Rights Commission issued an 
Equality Report on compliance with 
the provisions of EEA by employers 
in both public and private sectors 
to promote gender equality in the 
workplace. This report, based on an 
assessment carried out in 2010-2011, 
makes it clear that despite the general 
appearance of compliance and internal 
policies to promote gender equity in 
the workplace in South Africa, practical 
outcomes reveal a reality of continued 
neglect of gender equity.
The report adopted the view 
that poor compliance and poor 
enforcement of relevant internal 
policies to promote gender equality 
in the workplace results in failure to 
achieve significant progress. Therefore 
it is evident that dynamic and energetic 
changes are needed to address this 
issue. In addition, the Commission 
for Gender Equality points out that 
there is a problem of monitoring, 
implementation, and evaluation of the 
policies designed for the achieving of 
gender equality in the workplace. 
However, progress is not limited 
to passing laws and enforcing them. 
We also could benefit from looking at 
the wide range of other factors which 
employers can either encourage or 
oppose which may enable success for 
women in the workplace. An example 
of a private sector initiative can be 
supplied by Morgan Stanley Research. 
(‘Putting gender diversity to work: better 
fundamentals, less volatility’, 2016)
This research suggests that key areas 
of focus should be:
• Representation – women 
representation at the employee, 
manager, executive and director 
levels;
• Empowerment – presence of 
women in C-suite (CEO, CFO, COO) 
positions and board committees;
• Equality in pay – (in relation to 
similar positions in similar sectors 
and regions, taking into account 
various other factors – to see full 
description, see original document)
• Diversity policies – policies to 
promote diversity on the board and 
equal opportunity    
• Work/life Balance programmes 
– programmes facilitating work/
life balance for women, including 
flexible working schemes, day 
care services, and maternity leave 
benefits.
This last point seems to be most 
frequently neglected, although the 
maternity/paternity leave situation 
appears to be improving.
The Comparative Perspective
Canada is a global leader in the 
promotion and protection of women’s 
rights and gender equality. It also views 
gender equality not only as a human 
right but also as an essential component 
of sustainable development, peace, 
social justice and security. This 
perspective indicates that Canada is 
determined and prepared to eradicate 
gender inequality, and obviously this will 
have an impact on the representation of 
women in the workplace. 
Further, Canada like South Africa is 
a member to the Convention on the 
Elimination of All forms of Discrimination 
against Women (CEDAW). In fact, 
Canada was one of the first countries to 
sign and ratify the CEDAW. Moreover, 
the 1982 Canadian Charter of Rights 
and Freedoms enshrines the principles 
of gender equality in, among others, 
employment and education. These 
principles are also echoed in the 
Canadian Human Rights Act and the 
1998 Multiculturalism Act, which 
introduced measures to protect and 
promote the rights of native women and 
foreigners. At the United Nations (UN), 
Canada has worked to make women’s 
human rights a strong focus of the 
Commission on the Status of Women 
and the Human Rights Council. Canada 
actively promotes the integration of 
women’s human rights throughout the 
UN system. 
The gender employment gap for 
highly-educated women in Canada was 
around 10% in 2000, which is one of 
the lowest rates in the Organisation on 
Economic Co-operation Development 
(OECD) and participation of women in 
the labour force was 72% in 2005. In 
addition, certain employment sectors 
such as health, arts, education and 
welfare have more women than men 
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in Canada, and this is a very progressive 
advancement of female representation 
in the workplace.
Norway had introduced a 40 
per cent representation mandatory 
policy of female directors for listed 
companies. Norway is the first Country 
to adopt the 40 per cent mandatory 
legislation, and significant progress was 
registered in compliance with regard 
to female representation because 
companies failing to comply could be 
forcibly dissolved. (Hills, 2015)
South Africa should consider 
implementing this approach to ensure 
better compliance, since the current 
sanction of fines imposed by the EEA 
appears to be easily circumvented.
What else do we need? 
It is clear that a set of legal, policy 
and other instruments exists to 
institutionalise and strengthen the 
cause of gender equality and gender 
transformation in the workplace. 
However, women continue to face 
discrimination and unfair treatment in 
the workplace. 
The Women Empowerment and 
Gender Equality Bill was passed by 
the National Assembly in March 2014. 
Although the Bill has been referred back 
for further consultation in Parliament, it 
is an important piece of legislation that 
will work in support of Employment 
Equity Act. If the Women Empowerment 
and Gender Equality Bill becomes law, 
it will be the most radical mandatory 
gender legislation in the world, calling 
for the progressive realisation of at least 
50% representation of women in all 
decision-making bodies. Therefore the 
promulgation of this Act remains critical. 
The Bill still needs a lot of work, as 
the comments received by parliament 
show. It duplicates a lot of the gender 
relevant parts of the Acts already 
referred to in this article, without 
adding very much that is new (Vetten, 
2014). The Women’s Legal Centre 
(2014) and many other organisations 
raised questions about gender equality 
which, although not all strictly linked 
to employment, undermine women’s 
equity in every part of their lives. How 
can we expect the historically biased 
attitudes regarding women and their 
role in the workplace to change if 
we do not challenge the widespread 
disrespect for women and the 
assumption that they naturally should 
play a subservient role to dominant 
males in so many other contexts?   
‘The Women’s Legal Centre’ 
pointed out that 
Gender inequality is deeply 
embedded in South African society. 
This is evident in:
• the alarming violence against 
women, with high levels of both 
sexual and domestic violence;
• the stubbornly unresponsive 
criminal justice system, despite an 
improved legislative framework;
• the racial and gendered dimension 
of poverty and unemployment;
• gender-skewed land and property 
ownership;
• culturally enforced exclusion 
faced by rural women, and their 
diminished access to justice;
• the persistent violation of sex 
workers’ human rights and 
violence against LBGTI people;
• gender discrimination in the 
workplace;
• the gendered nature of the spread 
of HIV and AIDS.
‘Urban and Rural Women’ 
pointed out that currently 14 million 
people live under the jurisdiction of 
traditional leaders. How likely are the 
women in these communities to have 
equal opportunities for education, 
employment and remuneration? 
‘South African History on Line’ explains 
that customary law gives black women 
the status of minors and excludes them 
from rights regarding children and 
property.  Although the Customary 
Marriages Act of 1998 corrected this 
in law, the practice in reality in many 
cases is still unchanged.  In 2004 the 
Constitutional Court decided that 
persons married according to Muslim 
rites could inherit or claim from the 
estate when the deceased died without 
leaving a will.  Thanks to the courts – 
but we must listen to them.
Last year on Women’s Day, the 
Pretoria News carried an article entitled 
‘what women need are equal families’. 
It stated:
To realise the constitutional 
aspiration of equality between men 
and women, there is an obvious 
imperative to continue marching 
and persuading employers to 
establish egalitarian workplaces 
and employment policies on sexual 
harassment and parental leave. That 
said, the eradication of an unjust 
socio-economic disparity between 
men and women will remain a 
dream unless unfair pecking orders 
in families are overcome, particularly 
as the family is the first place where 
boys and girls are taught that men 
and women are unequal. (Ratele 
and Helman, 2016)
Implementing laws and changing 
practices take a long time. The 
pace continues to be slow, but very 
important legal groundwork has taken 
place. Still more is needed, and all of 
us should feel responsible for making 
gender transformation actually happen.
To conclude, it must be noted that 
a major cause of the slow pace of 
achieving female equity in employment 
is the lack of compliance with the 
relevant legislation that guards against 
gender discrimination. One immediately 
implementable solution is that the 
relevant authorities must enhance their 
monitoring capacity and impose higher 
fines for lack of compliance.  In addition 
there needs to be a concerted effort, 
backed by genuine political will, to 
educate people to confront patriarchy 
and gender discrimination and support 
those women who are struggling 
to gain respect and equality, not 
only in the workplace but in their 
whole lives. ■
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